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The pipe that will
revolutionize
the landscape of
infrastructure systems
is here,
and it’s PERFECT.

PERFECT PIPE, a concrete pipe product manufactured with a
high density polyethylene (HDPE) liner and thermoplastic internal connectors
with dual elastomeric rubber gaskets for the ultimate in joint integrity
and durability. It’s the future of waste water systems and it’s only available in
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3D Machine Control + Sitelink 3D =

A GAME CHANGER!
SITELINK3D

IN THE OFFICE

IN THE FIELD

IN THE CAB

Sitelink3D - Advanced Communication System for 3D-MC Products

Sitelink3D brings you that connectivity and control. Sitelink3D gives tabular views
of project crews, their exact position, activities, ﬁles in use, plus a myriad of other
functions. A simple key stroke allows the user to interact with any speciﬁc machine
connected to the system.

Topcon 3D Machine Control Systems:
• Increase Speeds up to 200%
• Smoothness & Grading Accuracy
• Easy-to-use Interface

Sitelink3D
•
•
•
•
•

Remote Support
RTK Distribution
Remote File Transfers
Text Messaging
Visibility & Tracking

Find out about our GeoShack Support Program GeoShack Advantage!
LONDON · TORONTO · OTTAWA · MONTREAL · QUEBEC
Toll-free 1-866-695-2737
www.GeoShack.com · sales@GeoShack.com
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Industry Leaders

in Utility Asset Damage Prevention

With access to over 700 staff, OEC specializes in
protecting your assets.

Look to OEC for Asset Management:
Q

GIS Mobile and Aerial Mapping

We provide end-to-end asset management solutions: including
GIS services, leak detection, utility locates and engineering solutions
to ensure that damages to your critical infrastructure is avoided and
reliability is maintained.

Q

Damage Prevention Analysis

Q

Utility Locates

Q

Utility Engineering Solutions

Q

Underground and Civil Construction

OEC Infrastructure Group of Companies – Delivering quality utility services on time and budget. | www.oecorp.ca
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Message from Sam Morra,
Outgoing OSWCA President

Final Farewell

M

y main goal as OSWCA
President for 2016 was
to get back to our “Core
Business” of lobbying
for more work for our
members. And, reflecting back on this
past year, I’m so thankful to report that
we achieved this goal. The great thing
about our industry is that what’s good for
our members is good for the environment
and society as a whole!
Some of the highlights during my year
as President include:
OSWCA’S WATER STUDY
I remember the original Water Study
Sandy that the Board commissioned in
1990, just before I started with the association as the Assistant Executive Director.
In 2015, the Board unanimously supported my motion to commission a 25-year
update on our original Water Study. The
25-year report ended up being a great move
for the OSWCA.
The Report concluded that there is a
growing disparity amongst municipalities,
where some have taken the tough steps in

increasing their water and sewage rates and
properly fund and maintain their systems,
while others have chronically underfunded
their deteriorating sewers and watermains.
In May, we hosted a very successful
Queen’s Park OSWCA awareness day, where
we met with politicians and bureaucrats to
discuss the findings of the Water Study.
CLEAN WATER AND
WASTEWATER FUND
I’m so happy to be able to say that we
saw immediate success in accomplishing
our first goal of convincing the province
to participate in the Federal Clean Water
and Wastewater Fund.
That Fund will see over $1 billion in new
funding from all three levels of government being invested in municipal water
and wastewater infrastructure projects over
the next year or so, with another $1 billion
being contemplated on a yearly basis over
the next ten years! This is an incredible win
for the Association! Prior to our involvement, the provincial government had
no intention of creating a dedicated line
item in their budget for water and sewage

“That Fund will see over $1 billion in new funding
from all three levels of government being invested in
municipal water and wastewater infrastructure projects
over the next year or so, with another $1 billion being
contemplated on a yearly basis over the next ten years!”
The Undergrounder / Spring 2017
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infrastructure but the OSWCA made
it happen.
This is a prime example of your
Industry Fund dollars hard at work.
OSWCA SUCCESS
I’d like to thank each and every
Board member as well as Giovanni,
Patrick, Margaret and Daniela for making my presidential year fulfilling and
fun. The OSWCA’s success over the
years is due to all of the dedicated
volunteers and staff that make our
association professional and strong.
I also want to thank all of you,
our members, who participate in the
Association’s events and engage on
issues as they arise and most importantly, pay the Industry Fund.
In closing and passing the torch
on to Harry Bauman as our new
President, I must tell you how fulfilling it has been for me to come
full circle from being your Assistant
Executive Director in 1991, to being
your Executive Director in 1995, to
a Board member in 2013 and then
President in 2016.
When I was 18 years old in 1979 and
working at Lamco as a young engineering student, I remember seeing the
OSWCA’s “President Message” in the
office and my uncle Joe pointing to
Dave Marsland’s picture and saying
“someday this will be you.” 37 years
later, his prophecy came true and I’m
thankful to God, my family and my
extended family at the OSWCA for
making it happen. Thank you all for
the opportunity to serve the industry
as your President.
OSWCA works!
■
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Boost productivity up to 35%
Work conﬁdently, without guesswork
Work efﬁciently, every pass
Minimize site costs, work safely
Maintain accuracy across the jobsite
Extend the work day
Increase machine versatility

A whole new world of productivity with Cat Grade Assist (On Select Models)
It doesn’t just guide the process; it automates it. Just set the grade,
push the button and watch the work get done— quickly and accurately.
It makes grading so easy an operator can do it with one hand, almost
twice as fast as someone using traditional methods. And because it’s
a 2D system, you don’t have to rely on GPS. Upgrade to 3D when you’re
ready, but for now, take this simple step forward and open up a whole
new world of productivity.

www.toromontcat.com
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BRAINS AND BRAWN.
The John Deere 470G LC Excavator is a smart choice. Intelligent features like the
Powerwise™ III engine/hydraulic-management system with multiple productivity
modes enable you to put that extra ability to use with smooth precision.
Contact your Nortrax representative for more information. We Stand Ready.

Nortrax is a proud sponsor of the
Ontario Sewer Watermain & Construction Association
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Message from Harry Bauman,
Incoming OSWCA President

2017 Initiatives

“My goal
is to gather
information –
and
feedback – on
the issues that
our members
consider to be
the most vital,
now and in the
future, for the
success of their
companies.”

A

s I begin my term as President of
OSWCA, I look forward to working with our members and
staff to continue the good
work that our Association
has put in place, and build on the achievements we have attained.
OSWCA constantly works on a number
of initiatives that have a direct impact on
our members. In my President’s message, I
will be reporting on many of these initiatives, and updating their status, throughout my term.
LOOKING AHEAD
Currently, there are several important
issues I would like to highlight.
• The province, through the Ministry
of Infrastructure, is currently in the
process of drafting its next Long-Term
Infrastructure Plan. This Plan will guide
how the province assesses and prioritizes its infrastructure investments over
the next ten years. We are working to
ensure that municipal water and wastewater infrastructure has a prominent
place in this Plan and to identify ways
in which the province can make funding sustainable beyond the end of this
ten-year cycle.
• We are also working to ensure that
water and wastewater infrastructure is
grouped within the “sustainable” and

“green” infrastructure categories at the
federal level. This seemingly small issue
around definitions in the Federal Budget
is important because it will open municipal water and wastewater assets to a
portion of the $40+ billion worth of
federal infrastructure investments that
are being directed to Ontario over the
next eight years.
GATHERING FEEDBACK
During this upcoming year, I look forward to attending many Industry and
Association events throughout the province and to meeting as many of our members as possible.
My goal is to gather information – and
feedback – on the issues that our members consider to be the most vital, now
and in the future, for the success of their
companies.
I feel this is important; when everyone in the sewer and watermain industry works together, we advance our
Association’s goal “to be Ontario’s champion of sustainable clean water and safe
sewage infrastructure.”
In closing, I would like to thank Sam
Morra, OSWCA’s outgoing President, his
entire Board of Directors, Committee
Members, and all the staff for the accomplishments they achieved last year for our
Association and industry.
■
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PRECISION &
PERSEVERANCE.

www.michels.us
MICHELS IS AN INFRASTRUCTURE
CONTRACTOR SPECIALIZING IN:

•
•
•

Cured-in-place Pipe (CIPP )

•
•

Sanitary and Storm Sewers,
Culverts, Potable Water, Force
Mains
Other pressure pipes

Spray on Applications

•
•

Cement Mortar and Geopolymer
Epoxy and Polyurea

Temporary By-Pass/Conveyance
Systems

THESE ARE
BIG SHOES TO FILL.

Explore our career opportunities:
www.michelscareers.us

AA/EOE/M/W/Vet/Disability
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WE GET IT

EQUIPMENT RENTALS | SALES | SERVICE | TRAINING

We do whatever it takes to
help you get the job done.

CRSrents.ca | 1-844-822-1111
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Message from Giovanni Cautillo
OSWCA Executive Director

Leading the OSWCA
“At any given time,
OSWCA may have
up to a dozen issues
in front of key
provincial decision
makers. Sometimes,
these issues can be
resolved quickly
to our industry’s
benefit. Other
times, they can
be ongoing and
require targeted
lobbying,
background
research and
intensive member
participation.
Together, it’s our
proactive attitude
that gets results.”

I

n life, we are followers, or we are
leaders.
In the case of OSWCA, your
Association is known for our leadership in advocating for our members. In fact, we have an ongoing legacy
of being ahead of the curve, as a constant
advocate for our members. With the assistance of the dedicated member companies
who volunteer their time for the betterment of our industry, OSWCA maintains
our leadership role.
At any given time, OSWCA may have up
to a dozen issues in front of key provincial
decision makers. Sometimes, these issues
can be resolved quickly to our industry’s
benefit. Other times, they can be ongoing
and require targeted lobbying, background research and intensive member
participation. Together, it’s our proactive
attitude that gets results.
VOICE OF THE INDUSTRY
We believe that if a regulation affects
our members, or has the potential to affect
members in the future, our Association
needs to be front and centre in making
sure our collective “voice” is heard. And,
we make sure to have direct input in
regard to “potential” rules and regulations that could be enacted in the future.
One area of great concern for our members is issues surrounding “excess soils.”
Initially a regional issue in Durham, it has
now spread to numerous regional areas in
Ontario with the introduction of Excess
Fill and Site Alteration bylaws. In addition, issues around excess soils have arisen
in Kingston related to new contract bid
specifications, as well as in Conestoga
related to disposal. The issues surrounding excess soils are growing significantly;
consequently, we are advocating on behalf

of our members and also, closely monitoring individual municipalities for new
bylaws or contract specifications around
this issue.
Another area for concern is municipal
asset management. We continue to meet,
and provide written input to the Ministry
of Infrastructure on its proposed regulation of municipal asset management. On
behalf of our members, we are advancing
our long-held position that asset management accounting and condition grading
of infrastructure should be done in a standardized manner.
Looking ahead, some issues are in their
infancy. As example, in 2016 we saw
“Community Benefits” programs and/or
“Social Procurement” policies for the first
time in Ontario. Metrolinx transit projects
were the first to put these in place in the
Greater Toronto Area, followed quickly
by the City of Toronto announcing that
it would be including “social procurement” targets on one-third of all City
contracts over $5 million beginning in
2018. As a result, OSWCA is conducting
a jurisdictional scan of other North
America metropolitan areas with similar
policies and programs. This includes an
economic analysis of the cost increases
or decreases on project costs as a result
of these policies/programs.
KEEP YOU INFORMED
At OSWCA, one of our key goals is to
make sure members are informed, continuously kept abreast of changes that
would affect you directly.
After all, current “information” is one
of the core building blocks of success – for
your company, the sewer and watermain
industry, and by extension, the construction industry at large.
■
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A partner you can trust

We build
products
that build
confidence.

Managing the success of your construction business can
be challenging in today’s evolving marketplace.
When you partner with Aviva for your surety needs,
you can count on us to provide you with:
• Expert advice and consultation for your speciﬁc project
• Our commitment to help you meet your business goals
• A stable partnership focused on the long-term
With more than 100 years of expertise behind us,
you can trust Aviva as your valued business partner.
Contact your broker to learn more.

avivacanada.com
Insurance – Home | Auto | Leisure & Lifestyle | Business | Surety
Aviva and the Aviva logo are trademarks used under license by the licensor.
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Forterra is an industry-leading
manufacturer and supplier
of pipeline products and
services, with the resources
and expertise to meet your
expectations, from project
initiation to completion.
When you make us your
project partner, whether
it’s Forterra Drainage Pipe &
Products or Forterra Pressure
Pipe, you have access to a
complete line of infrastructure
products for your
drainage, water and
wastewater projects.

G ROU N DE D I N ST R E NG T H

forterrabp.com
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Message from Patrick McManus
Stakeholder Relations & Services Manager

Moving to Full-Cost
Recovery and Regionalized
System Management
“Over the
long-term, the
province needs
to have the goal
of removing itself
as a funder of
municipal water
infrastructure.
This will save the
province hundreds
of millions of
dollars annually
and would make
users more
accountable for
the water that
they are using.”

ith the provincial
debt load projected
to reach $305 billion
by the end of the first
quarter of 2017, there is
a clear and obvious spending crunch
on its way in the province. While the
governing Liberal Party continues to look
for ways to stimulate economic growth
through infrastructure investments and
increase government revenues through
new tools such as environmental taxes
(cap-and-trade), the fact remains that
the debt load in the province will need
to be addressed in the near future. And
with the next provincial election set for
June of 2018, there is an expectation that
fiscal restraint will feature prominently
in the backdrop to each of the three political parties’ policy platforms.
Using this as our starting point, the
OSWCA has been researching and drafting policy options for government that
outline where provincial costs savings
may be found in their infrastructure
portfolio. We have undertaken this work
to proactively find solutions that will
continue to ensure the consistent flow
of funding into municipal capital works
programs. The research ultimately led us
to two central policy recommendations:
(1) mandating that municipalities charge
full cost recovery prices for local water;
and, (2) regionalizing the management
of small water systems that serve fewer
than 10,000 people.

FULL COST RECOVERY
Many municipalities in the province
defer maintenance, rehabilitation, and
expansion of their water and wastewater infrastructure because they do not
have the necessary capital reserves to
pay for needed work. This approach has
led to a growing water/wastewater infrastructure deficit, with provincial estimates in 2012 pegging its annual growth
at close to $1 billion. This same year, the
Association of Municipalities of Ontario
estimated that the accumulated water/
wastewater infrastructure deficit had
reached $12.6 billion. Responsibility for
this sharp increase in debt is not entirely
held by municipalities though, as the
province has ignored repeated calls from
experts to mandate full-cost recovery as
an operating requirement for municipal
water systems. It is a dangerous game
being played, as water systems across the
province are deteriorating and the costs
to repair and replace them are increasing
every year. The pricing stalemate that
presently exists is simply passing responsibility for proper financial management
on to future generations and with each
passing year, the magnitude and cost of
this responsibility grows.
There are many reasons why universal full-cost recovery remains elusive,
but the most common obstructions are
consumer pushback on cost-of-living
increases and the corresponding lack of
political will at the municipal level to
The Undergrounder / Spring 2017
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More than 80% of the 677 drinking water systems in the province
serve populations of less than 10,000 people, while 47% serve less than
1,000 people. A great many of these small systems are facing increasing
financial pressures due to deteriorating infrastructure, shrinking user
bases, and escalating costs to maintain and operate their systems.
In spite of these pressures, there remains an obligation for local
system operators to meet provincial regulations for water.
increase water rates. Charging artificially depressed rates is keeping
the up-front cost to the consumer
low, but it results in much greater
reactive spending due to water and
wastewater infrastructure failure, as
evidenced by the billions of dollars
of insurance claims lodged over the
past eight years due to flooding in
Toronto, Mississauga, Peterborough,
and due to sink holes and watermain

breaks across the province. At some
point, the need for rate increases must
overcome the more vocal want for
artificially low rates.
A provincial mandate requiring
municipalities to operate their water
and wastewater infrastructure on
a full-cost recovery basis will create transparent, accountable, and
financially self-sufficient water systems and will minimize the need for

provincial subsidies. Over the longterm, the province needs to have the
goal of removing itself as a funder
of municipal water infrastructure.
This will save the province hundreds
of millions of dollars annually and
would make users more accountable
for the water that they are using. This
would be a complementary objective to the provincial Climate Change
Adaptation Goals and would be a clear

Utility In
nfra
astructure

Municipal and Industrial
Products
From supplying water,
r wastewater,
r and HDPE products to providing
fusion and metering services, Corix works closely with our clients to
We are Ontario’s largest waterworks supplier with 12 locations to
serve you.

Experienced. Trusted. Local. Canadian.
As the largest provider of surety bonds in Canada, you
can depend on our ﬁnancial strength and experience.

Contact your broker today or visit intact.ca/surety.
Red Square Brackets Design and Intact Insurance
Design are trademarks of Intact Financial Corporation
used under license.
©2017 Intact Insurance Company. All rights reserved.
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and demonstrable outcome objective
for the next Long-term Infrastructure
Plan (i.e. to help eliminate the municipal water infrastructure deficit and
scale back provincial subsidization of
municipal water system costs).
REGIONALIZING SMALL WATER
SYSTEM MANAGEMENT
A common concern in establishing
financial sustainability requirements
for water/wastewater infrastructure is
that some municipal water systems
maintain user bases that are too small
to fully fund the necessary costs of
operating and maintaining it. More
than 80% of the 677 drinking water
systems in the province serve populations of less than 10,000 people, while
47% serve less than 1,000 people. A
great many of these small systems are
facing increasing financial pressures
due to deteriorating infrastructure,
shrinking user bases, and escalating
costs to maintain and operate their
systems. In spite of these pressures,
there remains an obligation for local
system operators to meet provincial
regulations for water.
Regionalizing the management
and/or operations of these small water
systems is an approach that should be
considered moving forward, as it can
address many of the growing pressures presently being experienced in
small municipalities. Larger systems
simply have greater technical, managerial, and financial capacity, and
can ensure that existing and future
regulations are being met without
creating significant financial hardships. Water and wastewater systems
with larger operating capacities are
simply in a better position to manage
their assets by self-financing necessary improvements, which ultimately
necessitate less provincial investment.
Additionally, regionalized systems
allow for planning for source water
removal and post-treatment wastewater disposal on a watershed basis,
which reduces the environmental
impact as discharge points are
reduced and less land is utilized for
treatment facilities. With fewer facilities to monitor, regulators can better

focus on compliance and ensuring
as occurred in the United Kingdom
water quality.
in the 1980s. No matter the course
There is a lot of merit in explorultimately decided upon, we are reaching the potential for re-organizing
ing the tipping point in the province
and integrating water, wastewater
where mandated full-cost pricing for
municipal water and wastewater sysand stormwater services, and to do
it on a regional or watershed basis.
tems is necessary. Encouraging the
The alternative would be to transfer
regionalization of smaller systems will
these responsibilities by contract to
help to alleviate any financial shock
that may come as a result of this proa public or private organization that
could deliver water services on behalf
cess and will ensure better overall
321341_Crowle.qxd
4/30/07 11:56 AMmanagement
Page 1
of
the participating municipalities,
in the long-run.
■

CROWLE FITTINGS & SUPPLY LTD.
407 Deerhurst Drive, Brampton, ON L6T 5K3

Tel: 905-793-2222 Fax: 905-793-3919

TAKING PRIDE IN SUPPLYING QUALITY
APPROVED PRODUCTS

Manufacturers of:
• Cast Iron Test Fittings for Testing and
Locating Municipal Sewer Connections,
made in a full range of sizes

Exclusive Distributors of:
• AVK Hydrants and Valves

Distributors of:
• PVC Pipe and Fittings
• Ductile Pipe and Fittings
• Maintenance Hole and Catchbasin
Frames and Covers
• Related Sewer and Waterworks Material

For Product Information & Waterworks
Requirements Call:
905-793-2222 or 1-800-465-9801
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Anyone can sell fuel,
Alpha delivers service.
For all your onsite fuelling needs.

Construction Insurance
& Surety Specialists
3URJUDPVGHVLJQHGVSHFL¿FDOO\IRU
Sewer & Watermain Contractors

ALPHA
OIL INC.
ONSITE MACHINE REFUELING
Delivering DIESEL for over 40 Years

• Diesel fuel • Heating oil
• Gasoline • Lubricants

Call (416) 745-6131
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CONSTRUCTION

Kevan Thompson
Industry Leader, Vice President Construction
Phone: 519-650-6363 ext. 41552 | Toll free: 1-866-578-6030
kevan.thompson@cowangroup.ca | www.cowangroup.ca
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CONCEPT | DESIGN | SOLUTIONS
With the most diverse product line in the industry,
we can help you with your infrastructure needs.

We provide design consultation,
engineering support, and
custom designs for any project.
We are Ontario’s leading manufacturer of
underground precast concrete products.
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CLEAN WATER

IS EVERYBODY'S BUSINESS
WHO WE ARE

Ontario Sewer & Watermain
Construction Association

WHAT WE SUPPORT

The OSWCA is a champion of environmental protection and best
practices in safety and water system management.

• Understanding the true full-cost of water and wastewater
systems with a focus on sustainability plans.

We have represented the sewer and watermain construction
industry in Ontario since 1971.

• Comprehensive system audits to determine the condition of
underground infrastructure, life cycles and replacement costs.

We represent over 750 companies across Ontario including
contractors, manufacturers, distributors and consulting engineers.

• Over time, full-cost pricing in order to sustain water and
wastewater systems.

Collectively, we perform billions of dollars in capital projects and
residential development work each year to ensure clean, safe
drinking water and environmentally responsible wastewater
disposal.

• Metering water services to encourage water conservation
and long-term sustainability of water systems and resources.

OUR MISSION

• Dedicated financial reserves to upgrade and maintain healthy
systems.

On behalf of our members, the OSWCA will champion the sewer
and watermain industry to promote the delivery of clean water and
safe wastewater management through advocacy, education and
environmentally sustainable practices to enhance the quality of life
for all Ontarians. We will foster health and safety, professionalism,
ethical practices, sound infrastructure investments, good
governance and fiscal responsibility.

OUR VISION

To be Ontario’s champion of sustainable clean water and safe
sewage infrastructure.

SUPPORT FOR OUR CONTRACTORS

• Strengthening the industry’s voice by participating or chairing
construction advisory groups at the WSIB, MOL, College of
Trades, and Infrastructure Ontario.
• Lobbying the government to prioritize investment in core
infrastructure as part of the municipal asset management
process and making provincial investments for municipal
projects contingent on this.
• Moving forward on exemptions and electronic registration
for Permits to Take Water on certain construction activities.
• Enhancing our labour force through continuing education
programs (including a review and renewal of Gold Seal), and
working to grow our future workforce by promoting careers
in heavy construction through OCCA.
• Addressing industry concerns at the Ministries of Labour,
Environment, Municipal Affairs and Housing, Infrastructure,
Transportation, as well as the WSIB and College of Trades
(among others), with the goal of limiting cost increases and
regulation sprawl.
• Working with government to improve the construction payment
process in the province.

• Maintenance programs to reduce leakage rates and increase
system efficiencies.

• Adequate government financial resources dedicated over the
long-term to ensure sustainable systems.
• The elimination of cross connection of sanitary and storm sewers,
contributing to keeping Ontario’s lakes and rivers clean.

MEMBERSHIP BENEFITS

Industry Promotion: Build positive working relationships with
politicians and bureaucrats at all levels of government. A strong
steady voice in order to adequately address policy decisions,
regulations and legislation affecting our industry.
Industry Trends and Awareness: Keep members informed of
relevant proposed legislation and regulatory changes affecting
our industry.
Industry Relations: Liaise with other construction associations
on matters of mutual concern.
Safety Program: Working closely with WSIB and other agencies to
support, foster and promote safe workplace practices, maximize
savings to our members and develop safety procedures.
Education Program: Encourage educators and students to seek
out careers in the sewer and watermain industry through annual
scholarship programs, bursaries, and through OCCA. Offer CCAs
Gold Seal Certification program.
Theft Prevention Program: Disseminate information to our
members and recommend risk management and equipment/
material theft prevention measures. Through our theft prevention
consultant, liaise with police enforcement agencies regarding
equipment theft.
Networking Opportunities: Host special events and activities
designed to provide networking opportunities for our members.
Represent our industry at conferences and political events, and
bring a unified voice to working groups and roundtables.
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Québec Superior Court Finds

HEALTH AND SAFETY
CONTRAVENTIONS
Sufficient to Support

A MANSLAUGHTER
COMMITTAL
By Norm Keith, LL.M., CRSP1

T

he Québec Superior Court recently gave a decision
that may have broad implications for individual
and corporate entities in high risk workplaces
across Canada. Justice Louise Villemure considered and dismissed a judicial review from a
committal trial of Mr. Fournier, for a charge of criminal
negligence causing death and manslaughter, arising from a
workplace fatality. She held that a contravention of a duty
on employers under the Québec Safety Code may be an appropriate basis for a criminal charge of manslaughter. The broad
implications for individuals and corporate employers, affected
by safety laws in each jurisdiction, are immense. Further, the
shock value of the owner of a small construction firm being
charged with manslaughter, when there is a tragic workplace fatality, is amplified by the fact that there are over 950
workplace fatalities identified by the Association of Workers’
Compensation Boards across Canada every year. The trial of
Mr. Fournier is scheduled for November 27, 20172.
The Undergrounder / Spring 2017
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THE FACTS
The facts as summarized by the
Québec Superior Court at paragraph
28 included the following:
• The deceased and the accused were
working together at a construction
project replacing in-ground sewer
and water main lines;
• The Québec Safety Code was applicable to the circumstances of
the excavation that was taking
place;

• The accused and the victim were
both working in the excavation the
day of the fatality;
• The walls of the excavation were
insufficiently sloped and deposits
from the excavation were placed too
close to the ground level vicinity at
the top of the excavation;
• Mr. Lévesque died when the walls of
the excavation collapsed in which
he was working alone at the time of
the collapse.

THE LEGAL ANALYSIS
Justice Villemure conducted a
thorough and interesting analysis of
the law with respect to occupational
health and safety criminal negligence and manslaughter. Although
ultimately held to be not relevant, she
reviewed the Bill C-45 amendments
to the Criminal Code which added a
specific legal duty, as a result of the
so-called Westray Disaster amendments to the Criminal Code. Section
217.1 reads as follows:

ENVIRONMENTAL CONSULTANT
SPECIALIZING IN SERVICES FOR
CONTRACTORS
GEMS understands contractor requirements,
contractual obligations, environmental
permitting and regulations.

“Everyone who
undertakes, or has the

DEWATERING

• Groundwater Studies
• Permits
• Monitoring

MONITORING

• Groundwater
• Discharge
• Erosion & Sediment Controls (ESC)

PERMITS

• PTTW / EASR
• Discharge and Filtration (ECA)
• In-Water Works

SITE SPECIFIC
ASSESSMENTS

• Compliance
• Custom Monitoring Plans
• Soil / Fill Management Plans

EMERGENCY/

• Spills
• Erosion & Sediment
jÒÒÒ$EµÒSHING

URGENT SERVICES

There is no indication in the
Reasons for Judgment that strict liability offences under the Québec Safety
Code were laid against Mr. Fournier.
However, he was charged with two
counts under the Criminal Code, the
first relating to occupational health
and safety criminal negligence breach
of the duty under Section 217.1 of the
Code, and manslaughter under Section
222(5)(a) and Section 234 of the Code.

authority, to direct
how another person
does work or performs
a task is under a legal
duty to take reasonable
steps to prevent bodily
harm to that person,
or any other person,
arising from that

Environmental Specialist for the
Construction Industry

work or task.”

www.GemServicesInc.com
905.907.3077 | info@gemservicesinc.com
@GemsOneCall
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The judicial review did not challenge
the committal on the count against
Mr. Fournier alleging occupational
health and safety criminal negligence.
It only challenged his committal to
trial on the charge of manslaughter.

29/08/16 11:20 PM

The defendant raised concerns about
the definition of “an unlawful act” in
Section 222(5)(a) of the Code. Counsel
argued that a Québec safety regulatory
requirement ought not to be interpreted as an “unlawful act”, since the
safety law itself could only be directly
prosecuted as a strict liability offence.
Further, the defendant argued that the
importing of a strict liability offence
into the phrase “unlawful act”, would
undermine the need of the prosecutor to prove mens rea of the criminal
offence by some evidence at the committal hearing. Further, the defendant
argued that proper interpretation of
Section 7 of the Charter, and in particular the fundamental rights guaranteed
by the Charter, would be contravened if
such an interpretation was given under
Section 222(5)(a) of the Code.
The prosecution argued on the judicial review that the “unlawful act”,
need not be criminal in nature, but that
it may derive its origins from provincial
legislation. Further, that the Supreme
Court in Creighton3 held that the unlawful act may not be an absolute liability
offence, leaving it open for a strict liability offence to fit within the definition
of an “unlawful act”. The Crown further
argued that the act of Mr. Fournier was
so objectively dangerous that a reasonable person would understand that
they would be putting another at risk
of harm if they directed or permitted
such worker as Mr. Lévesque to be in
an unshored unprotected excavation.
In paragraph 60 of her decision,
quoting from Sztejnmilr4 the following:

The courts ultimately concluded
that there was sufficient evidence at
the preliminary inquiry to establish:
1. contravention of the Safety Code
of Québec;
2. the offence is objectively dangerous; and
3. breach of the safety duty is a marked
departure from the standard of care
of a reasonable person who would
have foreseen the risk posed by the
failure to provide proper shoring

or sloping of the excavation. The
committal was confirmed.
LEGAL INTERPRETATION OF
“UNLAWFUL ACT” PROBLEM
There is a serious problem with the
conclusion of the honourable justice
that the mere evidence supporting a
contravention of a provincial safety
law amounts an “unlawful act”. In
the strict liability offence, which the
author has considerable experience,

PRECAST
WALL SYSTEM
A PRECAST CONCRETE RETAINING WALL SYSTEM
DESIGNED TO MEET DEMAND FOR MINIMAL
EXCAVATION REQUIREMENTS

MINIMAL
EXCAVATION
REQUIRED
(TYPICALLY 50%
WALL HEIGHT)

NONSELECT
BACKFILL

INTEGRATED
TL-4 TRAFFIC
BARRIER

SLOT
CONSTRUCTION

(ELIMINATES TEMPORARY
SHORING)

“…there is no reason
in law, or logic, why
a provincial statute
or regulation should
not qualify as an
unlawful act provided
the act is objectively

Contact darcher@decastltd.com or 705.715.1269 for more information. decastltd.com

dangerous…”
862994_Decast.indd 1
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proof of the actus reas of a safety
offence under strict liability of law,
requires the same level of proof
beyond a reasonable doubt as a criminal charge. Further, many safety
statutes have alternative measures or
equivalency provisions, that permit
the contravention of one provision,
but the compliance with the other,
to achieve a positive safety result.
Therefore, the mere contravention of
a safety rule, prior, to or at the time
of the safety incident, and without
the benefit of a hindsight bias, does
not necessarily mean there is proof
of a strict liability offence.
Further support of this conclusion, is important to recognize the
existence of two, positive defences,
found under the general rubric of
“due diligence”. In Sault Ste. Marie5
the two branches of the due diligence offence, the mistake of fact
branch, and the reasonable precautions branch, effectively provide a
defence in strict liability charges
where there has been a contravention of the statue or regulation, but

åųƋĜĀ±ÆĬƼ±Ĺ±ÚĜ±ĹØ
contractor approved.
Contract, Commercial,
Developer Surety

Groundwater Control for Construction
and Environmental Works
Wellpoint Systems • Water Treatment • Permits
48 Dawson Road, Guelph, ON N1H 5V1

519-763-0700

808673_Insitu.indd 1

Canadian contractors and their brokers are choosing Trisura for their
surety solutions. Why? Because it takes a Canadian company to
understand the Canadian construction industry. Because a focus on
good relationships means a focus on good results. Because you are
passionately entrepreneurial, and so are we.

Contact your surety broker today.
Visit www.trisura.com

a step above

Trisura Guarantee Insurance Company is a Canadian owned and operated Property and Casualty insurance company specializing in niche insurance and surety products.
We are a proud supporter of the Insurance Boroker’s Association of Canada
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Vancouver X Edmonton X Calgary X Toronto
Montreal X Halifax X Washington X Nebraska
Kansas X Illinois X Michigan X Pennsylvania

Steel Foundation Products
Precast Concrete Piles X Seamless X ERW & Spiral Weld Pipe
Sheet Pile X Bearing Pile X WF Beams

36 Towns Rd., Toronto, Ontario M8Z 1A3
Tel: (416) 201-8700 • Fax: (416) 201-8853
Visit our Web Site @ www.pipe-piling.com
SUPPLYING CANADA’S BUILDERS FOR OVER 50 YEARS
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if successfully proven, the defence
is a complete answer to the charge.
In other words, contravention of
a safety code, fully answered by
an accused through a successful
due diligence defence, under the
safety code contravention not an
“unlawful act”.
Although it is counter intuitive to
those not involved in strict liability
offences, one can literally contravene
or violate the strict liability rule, such
as a safety code, and still be acquitted
or found “not guilty” of an unlawful
act. The availability of the due diligence defence, arises from the historic
compromise provided in a jurisprudence since there is no need to prove
criminal intent or mens rea for strict
liability offences.
This judgement in Fournier loses
the distinction and the purpose
between criminal strict liability
offences, misconceives the nature
of proving a strict liability offence,
and effectively ignores the availability of the two branches of the due
diligence offence.

reasonable doubt, would be sufficient
to make up the defence. The Supreme
Court, in a somewhat complex multi
reason decision, held that the reverse
onus may indeed be a violation of
the presumption of innocence, but
was justified under Section 1 of the
Charter. Perhaps the most important aspect of this justification for a
prima facie Charter breach, was the
extremely different characterization
of criminal offences from those of
strict liability.

The Section 11(d) jurisprudence is
indeed fertile ground for a person in
Mr. Fournier’s position, not only at
a trial stage, but also at a committal
after a preliminary inquiry. Placing
an obligation on an accused, directly
or indirectly, to prove a defence on
a balance of probabilities, is entirely
inconsistent with of whole common
law and Charter jurisprudence with
respect of the importance of presumption of innocence. To ignore
this jurisprudence in an attempt
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THE CHARTER PROBLEM THAT
WAS NOT ADDRESSED
The accused in the application
for judicial review briefly outlines
'POUIJMM 0/t5t'|0UUBXB 0/t5
a concern about Section 7 rights of
&NBJMFTUJNBUJOH!QFOJOTVMBDBtXXXQFOJOTVMBDB
Mr. Fournier and how they may be
compromised with the proof of a
strict liability offence amounting to855244_Peninsula.indd 1
3/20/17
an “unlawful act”, and may result
in a manslaughter committal. It is
not clear whether the defendant also
argued that the Charter presumption
of innocence in Section 11(d), may
also be severely compromised. The
case from the Supreme Court on
the application of Charter rights to
the reverse onus in a due diligence
defence is the Wholesale Travel Group
case6. In that decision, the Supreme
Court of Canada overturned the
Court of Appeals of Ontario’s decision that given Charter jurisprudence,
should be no reverse onus in an
accused in a strict liability defence
to demonstrate the defence of due
diligence. The Court of Appeal held
that simply raising the due diligence
defence by some evidence to raise a
650584_KUCERA.indd 1
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to shoehorn strict liability offence
into the phrase “unlawful act” in
Section 222(5)(a) of the Criminal
Code, ignores all of the important
distinctions between criminal and
regulatory law set in Wholesale Travel
Group et al.
UNANSWERED QUESTIONS
In the writer’s mind there are at least
three, critical unanswered question on
the ruling on the judicial review of the
committal of Mr. Fournier.

798597_Liebherr.indd 1

If a preliminary inquiry judge looks
only at the safety code, but not the
availability of a due diligence defence,
how can they conclude that a potential “contravention” of the safety law
is an “unlawful act”, if they have not
addressed either branches of the due
diligence defence as a judge hearing a
strict liability trial would be required
to do?
Does the Charter jurisprudence under
Section 7 and 11(d) sufficiently protect
the rights of the accused in a similar

3/17/16

manslaughter charge when the alleged
“unlawful act” is not a criminal act and
the mens rea test is to be viewed objectively, not subjectively, as it relates to
the foreseeability of the dangerous act?
Will this decision result in more
joint prosecutions of both strict liability and criminal code offences, in
the same trial, so the crown can avoid
criticism of not first establishing the
strict liability offence before arguing
that manslaughter has been proven
beyond a reasonable doubt?
The other practical concerns, for
workers in dangerous circumstances,
is if catastrophic events result in
fatalities, can they cooperate with a
provincial health and safety regulator
in an investigation, when any admissions of potential contraventions of
provincial safety regulations may be
the new springboard for police to lay
manslaughter charges.
Dangerous workplaces clearly command attention by employers, managers, and workers to work safely.
The Fornier decision, blurs the lines
between regulatory and criminal law,
as individuals who may be acting in
good faith, but lack the skills, training, or attention to make a workplace
perfectly safe could expose them to
criminal liability.
In closing, it is quite clear that all
jurisdictions across Canada are taking
more aggressive approach to enforcing
6:01 PM health and safety laws. Whether greater
use of co-defences such as manslaughter and criminal negligence will markedly improve in safety compliance, is
a very open question. However, clearly
those in charge of workplace, and corporations, are now more at risk for
criminal charges as well as very serious
consequences from regulatory charges
when workplace accidents occur anywhere in Canada.
■
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Norm Keith is a senior litigation partner at
Fasken Martineau, in the Toronto office, he is
author of Workplace Health & Safety Crimes,
(3rd ed., 2014), and may be contacted at 416868-7824 or nkeith@fasken.com
R. v. Fournier, 2016 QCCS 5456.
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Rapco Equipment Inc.
1325 Leeds Ave
A nue, Ottawa, Ontario K1B 5K9
“Construction and Industrial Specialists”

> ARCHITECTS
> CONSULTING ENGINEERS
> PLANNERS
> TRANSPORTATION ENGINEERS
> WATER RESOURCES ENGINEERS
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IBI GROUP
400 – 333 Preston Street
Ottawa ON K1S 5N4 Canada
tel +1 613 225 1311 fax +1 613 225 9868
ibigroup.com

We Stock Hose & Fittings For:

Regularly Stocked Items:

Air Water Steam Oil
Gas Acid Chemicals Bulk
Fire Marine Food Farm

Chain To
T w Cables Aircraft
Cable Nylon & Custom Slings
Safety Equipment & More!

Shipping Via All Major
Couriers
(Air & Sea Available)

Ottawa Office (613) 748-9762
Fax: (613) 748-7067
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YOUR BEST CHOICE...

Over 70 years…

Atlas

Dewatering Corporation

BRECHIN QUARRY

Serving the Northeast GTA area
CONTACT: Bernie Bax
CEL: (647) 884-6955
FAX: (705) 484-0083
www.tomlinsongroup.com

855109_RWTomlinson.indd 1

www.atlasdewatering.com

111 Ortona Court
Concord, ON, L4K 3M3
T 905-669-6825
F 905-669-4036
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• CONSTRUCTION DEWA
WATERING
• EMERGENCY BYYP
PASS PUMPING
• CONTRACT BYYP
PASS PUMPING
SERVICES
• 2" TO 18" GODWIN PUMPS
•A
ATLAS AQUA-BARRIER
(environmentally friendly cofferdams)

24/7 EMERGENCY SERVICES

1-877-669-6825

01/11/16 3:37 pm

BORING OUR
OWN WAY
SINCE 1947

MICROTUNNELLING

Take the guesswork out of your next trenchless project.
At Earth Boring we pride ourselves on delivering the

AUGER
BORING

right trenchless solutions to the most challenging
infrastructure projects.
We bring experienced based solutions, leading edge
technology and knowledgeable, professional field staff to
underground projects throughout Ontario.

DIRECTIONAL
DRILLING

We do it the right way... on line and to grade.
Past performance is the best indicator of future
performance... We have decades of that...
Your choice is clear... Earth Boring Co. Limited... Since 1947

905 277 9632

earthboring.ca

PIPE
RAMMING

TUNNELLING

1576 IField Road Mississauga, Ontario, L5H 3W1

/earthboring

@earthboring

